STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
LAWRENCE A. LOPENSKI ,
Petitioner,
VS. Case No. 03-4708

DEPARTMENT OF CORRECTI ONS,

Respondent .

N N N N N N N N N N

RECOVMENDED ORDER

Adm ni strative Law Judge Don W Davis of the D vision of
Adm ni strative Hearings conducted a final hearing in this case
on March 30, 2004, by video tel econference at sites in Daytona
Beach and Tal | ahassee, Fl ori da.

APPEARANCES

For Petitioner: Lawence A Lopenski, pro se
2482 Bar barossa Avenue
Deltona, Florida 32524

For Respondent: Ernest L. Reddick, Esquire
Departnent of Corrections
2601 Blair Stone Road
Tal | ahassee, Florida 32399-2500

STATEMENT OF THE | SSUES

The issue is whet her Respondent has engaged in an unl awf ul
enpl oynent practice against Petitioner in violation of Section
760. 10, Florida Statutes, by discrimnating against Petitioner

based on his disability.



PRELI M NARY STATEMENT

On March 11, 2002, Petitioner Lawence A. Lopensk
(Petitioner) filed a Charge of Discrimnation with the Florida
Conmi ssion on Human Rel ations (FCHR). The charge all eged that
Respondent Departnent of Corrections (Respondent) discrimnated
agai nst Petitioner by failing to provide himreasonable
accomodation for his disability, the effects of Non-Hodgkin's
Lynphoma and treatnent for that disability.

On Septenber 24, 2003, FCHR issued a Notice of
Determ nation finding no reasonable cause to believe that a
di scrimnatory enpl oynent practice had occurred.

On Cctober 28, 2003, Petitioner filed a Petition For Reli ef
wi th FCHR

On Decenber 15, 2003, FCHR referred the case to the
Di vision of Adm nistrative Hearings.

During the final hearing, Petitioner testified on his own
behal f and presented two exhibits. Respondent presented the
testimony of two witnesses and 22 exhibits, which were accepted
into evidence.

No transcript of the proceeding was provided. Both
parties, however, filed Proposed Reconmended Orders. Those
post - heari ng subm ssi ons have been revi ewed and addressed to the

extent possible in this Recormmended Order.



FI NDI NGS OF FACT

1. Petitioner has been enployed as a correctional officer
by Respondent at all tines pertinent to this proceeding at
Tonmoka Correctional Institution (TC) in Volusia County,
Florida. The prison houses adult male inmates. Staff at TC
has the primary m ssion of providing for the public safety
t hrough the care, custody and control of the innmates housed in
that facility.

2. In early 1998, Petitioner was di agnosed with Non-
Hodgki n' s Lynphona and began treatnent for the di sease. He was
granted | eave as needed for treatnent and continued otherw se to
wor K.

3. Petitioner requested and was eventually granted the
privilege of working a double shift only in those situations
where he could take the next day off. |In Decenber of 2000, he
requested that he be assigned to a perineter post half of the
time, and that he not be assigned to the chow hall or to guard
sick inmates. Since Petitioner did not provide sufficient
medi cal information to support the requested acconmodation, it
was deni ed.

4. Respondent assigned Petitioner to be a "roving
perineter officer"” on June 18, 2001. These officers observe the
secure perinmeter of the facility to ensure that no unauthorized

entry into or out of the facility takes place. Each officer on



this assignnent is issued a shotgun, revolver and a notor
vehicle. Each officer has a specific part of the perineter
fence to guard. Petitioner, as a result of nedication he takes
for his condition, experienced an urgent need to defecate, and
left his post after calling for a replacenent. As a
consequence, Petitioner was thereafter assigned duty only where
he woul d have i medi ate access to bathroomfacilities.

5. Petitioner provided docunentation fromhis health care
provi der to Respondent indicating that Petitioner could work any
post in the facility subject to certain qualifications. He
shoul d be given 16 hours' advance notice of the assignnent to
permit himto plan his nedication schedule if he were assigned
to the perineter or other station where bathroons were not
readily available. Additionally, Petitioner was to be relieved
Wi thin nine mnutes of requesting a needed bat hroom break.
Petitioner also needed to have constant access to cold water and
not be subjected to tenperatures in excess of 90 degrees for
nore than an hour.

6. As a result of his special needs, Petitioner renained
assigned mainly to inside posts. He neets all requirenents to
work in the TCl observation towers, which have bathroom
facilities and are climate controlled. He is assigned to such a

tower one day per week.



7. Respondent will not provide Petitioner 16 hours
notification of a future assignnent so as to permt himto
schedul e his nedication in such a way as to avoi d urgent
bat hroom usage. Further, Respondent will not provide relief
Wi thin nine mnutes so that Petitioner can use the restroons
when necessary.

8. Petitioner is generally assigned by Respondent to
dormtory duty with the exception of tower duty one day per
week. The dormtory is air-conditioned, but such assignment is
stressful, fatiguing, and could adversely affect Petitioner's
physi cal condition of |ynphoma which is presently in rem ssion.

CONCLUSI ONS OF LAW

9. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject natter of this
case. 88 120.569 and 120.57(1), Fla. Stat.

10. Florida | aw prohibits enpl oyers from di scrimnating
agai nst enpl oyees on the basis of a handicap. 8 760.10(1)(a),
Fla. Stat. The Florida Cvil R ghts Act of 1992, Section
760.01, et seq., is nodeled after Title VII of the Cvil Rights
Act of 1964, 42 U.S.C. Section 2000, et seq.; therefore, case
law interpreting Title VIl is also relevant to cases bought

under the Florida Cvil R ghts Act. Florida Departnent of

Community Affairs v. Bryant, 586 So. 2d 1205, 1209 (Fla. 1st DCA

1991). Additionally, the Florida Gvil R ghts Acts is construed



in accordance with the Arericans with Disability Act (ADA)

42 U.S.C., Section 12101, et seq. Razner v. Wl lington Regional

Medi cal Center, Inc. 837 So. 2d 437, 440 (Fla. 4th DCA 2002).

11. A petitioner in a discrimnation case has the initia

burden of proving a prinma facie case of discrimnation.

McDonnel | Douglas Corp. v. Geen, 411 U S 792, 93 S. C. 1817,

36 L. Ed.2d 668 (1973).

12. If the petitioner proves a prina facie case, the

burden shifts to the Respondent to proffer a |legitimte non-

di scrimnatory reason for the actions it took. Texas Departnent

of Comunity Affairs v. Burdine, 450 U S. 248, 101 S. C. 1089,

67 L.Ed.2d 207 (1981). The respondent’'s burden is one of
production, not persuasion, as it always remains Petitioner's
burden to persuade the fact finder that the proffered reason is
a pretext and that the respondent intentionally discrimnated
agai nst the Petitioner. Burdine, 450 U S. at 252-256.

13. In the instant case, Petitioner alleges that
Respondent discrim nated agai nst him based on his disability of
remtted | ynphoma and its subsequent affects on his physical
health by not granting hi mreasonabl e accommodations in his
enpl oynment. Petitioner’s testinony, coupled with nedica
correspondence presented at hearing, indicates that stress and

fatigue in his current assignnment has the potential to adversely



affect his status of remtted cancer. He has not, however,

shown a prinma facie case of discrimnation.

14. A person is disabled when: (a) he or she has a
physi cal or mental inpairnent that substantially Iimts one or
nmore major life activities, i.e., an urgent need to defecate or
elimnate waste fromhis body at exigent nonents; (b) he or she
has a record of having an inpairnent; or (c) he or she is
regarded as having an inpairnment. 42 U S.C. Section 12102(2);
29 CF. R Section 1630.2(g)(l). Petitioner has denonstrated
(a) he is a disabled person within the neaning of the Florida
Cvil Rights Act and the ADA; and (b) he is "qualified" to
performthe job apart fromhis disability.

15. Non- Hodgkin’s Lynphoma results in | owered stam na and
a lower fatigue threshold. Petitioner’s cancer is, however, in
rem ssion at the present tinme. Respondent is presently
assigning himto the observation tower and dormitory duty. Both
assignnments take full cognizance of Petitioner’s needs.
Enpl oynment stress sinply cannot be considered a “disability.”

16. Petitioner has proven that his disability does not,
with the accommopdati on presently bei ng made by Respondent,
interfere with his ability to performthe job for which he was
hired. A qualified individual wwth a disability is one who can
performthe essential functions of the job with or w thout

reasonabl e accommodation. 42 U. S.C. Section 12111(8). The term



"essential functions" neans the fundanental job duties of the
enpl oyment position. 29 C.F.R Section 1630.2(n)(1). In this
case, the evidence indicates that Petitioner, wth the present
accomodat i ons made by Respondent, is qualified to work as a
correctional officer for Respondent.

17. The ADA inposes a duty on enployers to provide
reasonabl e accommpdations for known disabilities unless doing so

woul d result in undue hardship. Hernandez v. Prudenti al

| nsurance Conpany, 877 F. Supp. 1160, 1165 (M D. Fla. 1997).

Wi | e Respondent knows Petitioner’s disability, no evidence was
presented that Respondent’s assignnents practice is conducive to
the 16-hour notice requested by Petitioner. By virtue of the
nature of Respondent’s task of securing the facility and its
i nmat es, a 16- hour notice of guard assignnent, such as requested
by Petitioner, would not be feasible.

18. Based on the evidence received, Petitioner has not
been refused a reasonabl e accommbdation for his disability,
which is within Respondent's power to grant.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED:

That FCHR enter a final order dism ssing the Petition for

Rel i ef .



DONE AND ENTERED t his 22nd day of April, 2004, in

Tal | ahassee, Leon County, Flori da.
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DON W DAVI S

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed wwth the Clerk of the
Division of Adm nistrative Hearings
this 22nd day of April, 2004.

COPI ES FURNI SHED,

Deni se Crawford, Agency Cerk

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

Ernest L. Reddick, Esquire
Department of Corrections

2601 Bl air Stone Road

Tal | ahassee, Florida 32399-2500

Lawr ence A. Lopensk
2482 Bar bar ossa Avenue
Deltona, Florida 32524

Ceci| Howard, General Counsel

Fl ori da Conm ssi on on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301



NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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